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joint, which was afterwards kept discharging hy the use of warm poultices, 
I gave on each alternate day the favourite purgative of Dr. Physick, jalap 
and cream of tartar, in doses sufficient to procure free evacuations. 

Under this treatment the general system improved somewhat, but the 
joint continued to swell, when on the 16th of November I made a free in¬ 
cision upon the inner side of the joint, evacuating at least one quart of pus. 
A continual discharge was kept up from this opening until the 29th of 
December, when I made use of “Chase apparatus” to overcome the con¬ 
traction of the limb, which was perfectly effected in less than three weeks’ 
time, leaving the patient with a limb perfectly straight, and entire mobility 
of the joint. 

I consider the great peculiarity of this case to consist in the fact, that 
where there should be so excessive and long continued inflammation of the 
synovial membrane, that it should terminate without inducing ulceration 
either of the soft or hard textures of the joint. 


DOMESTIC SUMMARY. 

Survivorship. —Hugh Swinton Ball, with his wife and adopted daughter, were 
lost on board the steamer Pulaski, on the 14th of June, 1838. By his will, he 
bequeathed to his wife his household furniture, servants, &c., and in case he 
died without children he gave her all the property received by him in marriage, 
and other legacies out of his own estate. A claim was made by her heirs, on the 
ground that she had survived her husband. 

Chancellor Johnston heard the cause at Charleston in January, 1839. In his 
opinion he first reviews the cases that have already come before various courts, 
and remarks that in all these “the English and American courts have hitherto 
carefully avoided the adoption of any rule of decision. The cases have gone off’ 
by compromise, or were decided upon a rule adapted to the nature of the ques¬ 
tion before the court, and not to the question of right as transmitted by survivor¬ 
ship;” or, in the words of Chancellor Kent, “The English law has hitherto 
waived the question.” In proof of this he adduces the well-known cases of Gen. 
Stanwix and Selwyn, of Taylor v. Diplock, and Wright v. Sarmuda. Still Chan¬ 
cellor Johnston is not prepared to abandon as delusive all efforts to attain rules 
capable of deciding the fact of survivorship, even in instances deemed conjec¬ 
tural. But if there be any evidence whatever, even though it be but a shadow, 
it must govern in the decision of the fact. The code civil is indeed grounded on 
this. It provides that if several persons entitled to inherit from each other, hap¬ 
pen to perish, without the possibility of knowing which died first, the presump¬ 
tion of survivorship is determined by the circumstances of the fad , and is only in 
default of these that rules are enacted, applicable to cases of a more conjectural 
character. 

“ In what I have said hitherto I have contemplated a case where the cause of 
death consisted of one disaster, whether of more rapid or of slower operation. 
But where the danger consisted of a series of successive operations, separated 
from each other, and each capable of inflicting death upon the victims according 
to the degree of exposure to it, there is certainly more scope for testimony and 
for inference, from circumstances, than in other cases.” 

The facts are thus stated by the chancellor. 

“ The Pulaski left Savannah on the 13th of June, 1838, and arrived at Charleston 
that evening. The next morning Mr. and Mrs. Ball, their adopted daughter and 
a servant, went on board, and she departed north on her course, until about 11 
o’clock of that night when, most of the passengers having retired to their berths, 
the starboard boiler exploded. By the explosion an extensive breach was made 
on the starboard side of the vessel. Her main deck was blown off, thus destroy¬ 
ing the communication between the forward and after part of the steamer. The 
forward part of the upper deck (called the hurricane deck, in contradistinction to 
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the after part, which is called the promenade deck) was blown off, carrying with 
it the wheel-house, in which the commander of the boat, Capt. Dubois, was sleep¬ 
ing at the time; the gentlemen’s forward cabin was much torn, its floor ripped 
up and its bulk head driven in; and Major Twiggs, whose berth was there, gives 
us reason to suppose that many perished in that part of the vessel, by the explo¬ 
sion. The gentlemen’s after cabin (which was under the main deck, and imme¬ 
diate^ beneath the ladies’ cabin, which was on that deck) was also injured. 
Some part of the floor was ripped up. the bulk head partly driven in, and the 
stairs communicating with the deck more or less shattered. The vessel was 
careened to the larboard, and as she dipped began to fill with water. In a very 
short time the hold was filled, and the water gained to the level of the floor of the 
gentlemen’s cabins. It rose higher with great rapidity; the vessel settled to the centre, 
where the breach was, and all hope that she could hold together was abandoned. 
She parted amidships, and the forward and after parts pitched into the water, 
towards the centre, at an angle of nearly thirty degrees. The gentlemen’s after 
cabin was now entirely filled, and the forward cabin was certainly in as bad a 
condition. There were some persons on the forward part of the vessel, nearly 
all of whom speedily perished, but the greater number were in the after part, 
including one or two, who had passed by swimming from the forward to the after 
part. Of those on the after part, as many as could, climbed to the promenade 
deck; but there were many, mostly ladies, among whom was Mrs. Ball, who re¬ 
mained on the main deck. These, as that deck sunk deeper and deeper, retreated 
along the gangways, by the ladies’ cabin, towards the stern. The promenade 
deck, by the action of the waves, was burst from the top of the boat, and was 
submerged with all that were on it. Whether the stern of the boat was submerged 
at, or after this time, is uncertain. Some of the witnesses think it was, even be¬ 
fore the promenade deck, others that it was not submerged at all. All these events 
had taken place, according to most of the witnesses, in about from forty to fifty 
minutes; according to others, in less time. 

“ Some few escaped in the boats, others on parts of the wreck, and others on 
rafts constructed by them as they could. Of Mrs. Ball nothing is known, after the 
submerging of the promenade deck, nor for some time before. Before that event, 
her cries were heard by one witness, who had gained the promenade deck, as 
they proceeded from the place she still occupied on the deck below. No witness 
speaks of her afterwards. 

“ Within a few minutes after the explosion, according to one witness who knew 
her, she came out of the ladies’ cabin, and began to call upon her husband. The 
scene was one of terror, as may be supposed ;"but although a crowd was instantly 
gathered at that part of the vessel, there was not much noise. The surrounding 
horrors seem to have subdued the sufferers, and in mute astonishment they contem¬ 
plated the fate that awaited them. Even the wheels had stopped. Nothing but 
the sound of the waters, which were somewhat disturbed, and the hasty exclama¬ 
tions of friends, as they sought each other out, and the noise occasioned by such 
preparations as the more active and prudent felt themselves called upon to make 
for themselves and others under their charge, were heard. But the voice of Mrs. 
Ball was heard above all others, calling upon her husband. She ran forward to 
the chasm caused by the explosion, retraced her steps, and continued to traverse 
the starboard gangway in search of him, uttering his name in tones so elevated 
by her agony, that they reached most parts of the vessel, and seem to have made 
an indelible impression upon all who heard them. Her cry, according to one 
witness, was a cry of bitter despair and anxious inquiry, and, according to all, it 
was lifted in shrill tones, carrying an irresistible appeal to all hearts. 

“Mr. Ball was neither seen nor heard. Mrs. Ball was heard and seen by many, 
but no response was heard to her cries, nor was any one seen to approach her, 
for her protection or consolation. Two witnesses, who knew Mrs. Ball, saw her 
but did not see him. One of them passed and repassed her, in a hurried manner, 
to be sure, but did not discover him. 

“ He was neither seen nor heard after the explosion, unless he was the person 
referred to by two witnesses, who state the following circumstance: Very shortly 
after the explosion, a boat was let down on the starboard side of the steamer, into 
which some persons descended. As the boat was lying below, a gentleman came 
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to that side of the deck, and throwing a coat into the boat, called to those in it to 
hold fast a moment and instantly disappeared. He never reappeared, but the 
next day, the coat was found to be a black dress coat of a large size (such was 
the size of Mr. Ball) and in one of the pockets was discovered a shirt collar, on 
which was written the name of Ball, with some initials, which the witnesses have 
forgotten. 

“ Now these are the circumstances of the case. It is not the case of an unknown 
calamity, nor of one withdrawn from observation, nor is it a case where the 
calamity was of instantaneous operation. It is a case for testimony and to be 
decided on testimony.” 

Chancellor Johnston proceeds to say, that as the right on the part of Mrs. Ball 
was derivative, the burden is on the plaintiffs, to prove that she was the survivor. 
But although bound to prove this, it does not follow that they are to prove it to 
demonstration. We must take the best evidence that the case affords. 

Although unwilling to rest on the fact, that Mrs. Ball was the last person seen, 
yet he inclines to the opinion, that in cases of persons lost by a common accident, 
this should be the ground of decision. He prefers in the present instance, “ to 
put the case upon the ground of probability, arising from the evidence; upon a 
belief engendered by a combination of the circumstances, and upon the superi¬ 
ority of positive proof over conjecture or even probability. 

“ The explosion produced its most fatal effects in the gentlemen’s forward cabin, 
and that was the first part of the vessel which sunk. The after cabin was also much 
injured. From the forward cabin many persons never escaped. From the after 
cabin, so far as we know from the evidence, all did escape except Judge Came¬ 
ron, an infirm old man. But from the description given of its condition, it is pos¬ 
sible that some others may have been detained, either from being hurt or other¬ 
wise, until the cabin filled. 

“ It is certain that Mrs. Ball escaped the explosion. Is it certain that Mr. Ball did 1 
Mr. Ball engaged a berth in the after cabin. The probability is that he got it, but 
this is far from certain. The boat came with many passengers from Savannah, 
which may have occasioned Mr. Ball to be displaced and transferred forward. I 
think, however, it is not probable he was so transferred, because by an arrange¬ 
ment between the agents in Savannah and at Charleston, they were entitled to let 
the berths, in alternate order, throughout the boat; and we know, that some of the 
passengers, who came from Savannah, had not the advantage of pro-occupying 
the after cabin, and that some of the Charleston passengers were let into the cabin; 
Mr. Ball, therefore, was probably in that cabin. But there is a probability that he 
was in the forward cabin, and if so, in the greatest danger from the explosion. 
Mrs. Ball was clear from that danger certainly , Mr. Ball only probably. Supposing that 
he was in the after cabin, still there are chances of his destruction there, from 
which, we know, Mrs. Ball was totally free. On the deck. We know Mrs. Ball 
was there. This is certain. Is it certain that Mr. Ball had hitherto escaped and 
was the person who threw the coat into the boat 1 It may be that he was the man. 
1 think it hardly probable. I should have thought that he was the man, if he had 
been seen at any time near his wife, or had answered to her heart-rending calls. 
But it is more probable that some one else in the hurry of the moment may have 
mistaken Mr. Ball’s coat for his own and thrown it into the boat, than that an 
affectionate husband and brave man, as Mr. Ball is proved to have been, should 
have heard such appeals as were made to him by his wife, and should at such a 
time, have failed in his duty to her. 

“ We have indubitable evidence that she had so far escaped; the same evidence 
with a moral force, which cannot be resisted, convinces us, that he must have 
already perished, or he would have been at her side. I have, from all these con¬ 
siderations, formed the opinion that Mrs. Ball survived her husband.” 

On appeal, (Feb. 1840,) the above decision was confirmed. 

The reporter gives the argument of Col. Hunt, counsel for the appellants. 
The burden of this is, that the exact time of the death of Mrs. Ball is known. 
She was from her terror and feebleness undoubtedly drowned, when the decks 
sank. Mr. Ball may have survived for some time after. The great error (he 
objects,) on the other side, is the resort to negative testimony. He was not seen 
—he was not heard—therefore he was dead—although no cause of death is traced 
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to him. There is no proof that he was killed by the explosion. He was a good 
swimmer—he may have caught a fragment of the wreck and survived a long 
time. As to Mrs. Ball, this was impossible. 

Col. Hunt considers it certain that Mr. Ball had a birth in the after cabin, from 
which all escaped except Judge Cameron. He is also decided in opinion that it 
was Mr. Ball who threw his coat into the boat; nor because he was not with his 
wife, does it prove that he was dead. He might have been seeking some means 
to save her; he might have been looking for his adopted daughter. 

“ There is no legal proof that Mr. Ball was dead at the time the witnesses 
heard the cries of his wife. No human testimony can fix the time of his death, 
while that of his wife is rendered almost certain. And thus, so far from the com¬ 
plainant’s having established their suvivorship, the weight of evidence proves 
that the husband survived. It is enough for us, that the fact is left unsettled. The 
burden of proof was upon the complainants, and they have failed to establish their 
position.’’— Pell and another v. Ball’s Executors. Cheves’ Cases in Chancery, 
(South Carolina,) vol. 1. T. R. B. 

Recent Laws for the punishment of Criminal Abortion and Concealment of Birth .— 
The following law has just been passed in Massachusetts :—“ Whoever maliciously, 
or without lawful justification, with intent to cause or procure the miscarriage of a 
woman, then pregnant with child, shall administer to her, prescribe for her, or 
advise or direct her to take or swallow any poison, drug, or medicine, or noxious 
thing; or shall cause or procure her, with like intent, to take or swallow any poi¬ 
son, drug, or medicine, or noxious thing; and whoever maliciously, and without 
lawful justification, shall use any instrument or means whatever, with the like 
intent, and any person, with the like intent, knowingly aiding and assisting such 
offender or offenders, shall be deemed guilty of felony, if the woman die in con¬ 
sequence thereof, and shall be imprisoned not more than twenty years, nor less 
than five years in the State Prison; and if the woman doth not die in consequence 
thereof, such offender shall be guilty of a misdemeanour, and shall be punished 
by imprisonment not exceeding seven years, nor less than one year in the State 
Prison, or House of Correction, or common jail, and by a fine not exceeding two 
thousand dollars.” 

The Legislature of the State of New York passed the following law on the 13th 
of May, 1845. 

§ 1. Every person who shall administer to any person pregnant with a quick 
child, or prescribe for any such woman, or advise or procure any such woman 
to take any medicine, drug, or substance whatever, or shall use or employ any 
instrument or other means, with intent thereby to destroy such child, unless the 
same shall have been necessary to preserve the life of such mother, shall be deemed 
guilty of manslaughter in the second degree. 

§ 2. Every person who shall administer to any pregnant woman, or prescribe 
for any such woman, or advise or procure any such woman to take any medicine, 
drug, substance or thing whatever, or shall use or employ any instruments or other 
means whatever, with intent thereby to procure the miscarriage of any such wo¬ 
man, shall, upon conviction, be punished by imprisonment in a county jail, not 
less than three months nor more than one year. 

§ 3. Every woman who shall solicit of any person any medicine, drug, or sub¬ 
stance, or thing whatever, and shall take the same, or shall submit to any opera¬ 
tion, or other means whatever, with intent thereby to procure a miscarriage, shall 
be deemed guilty of a misdemeanour, and shall, upon conviction, be punished by 
imprisonment in the county jail, not less than three months nor more than one 
year, or by a fine not exceeding one thousand dollars, or by both such fine and 
imprisonment. 

§ 4. Any woman who shall endeavour privately, either by herself or the pro¬ 
curement of others, to conceal the death of any issue of her body, which, if born 
alive would, by law be a bastard, whether it was born dead or alive, or whether 
it was murdered or not, shall be deemed guilty of a misdemeanour, and shall, on 
conviction thereof, be punished by imprisonment in a county jail not exceeding 
one year. 

§ 5. Any woman who shall be convicted a second time of the offence specified 



